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In determining whether one has probable cause, the conduct of the defendant in the malicious prosecution action is to 
be weighed in view of what reasonably appeared to the defendant at the time of instituting the prior proceeding, not in 
the light of subsequently appearing facts. 


Generally, in determining whether one has probable cause, the conduct of the defendant in the malicious prosecution action is 
to be weighed in view of what reasonably appeared to the defendant at the time of instituting the prior proceeding, not in the 
light of subsequently appearing facts.' Accordingly, the existence of probable cause is to be judged in light of the facts as 
they appeared when the underlying action was filed.’ 


However, it has also been stated that whether an action is pursued with probable cause may also be judged by whether it was 
legally tenable when viewed in an objective manner while it was being prosecuted.’ Although a plaintiff s subsequent 
discovery of exculpatory facts does not indicate a lack of probable cause for initiating the proceedings, the plaintiff may 
make himself liable by subsequently taking an active part in pressing the proceedings,‘ but there is authority to the contrary.° 


Expiration of statute of limitations. 


The mere filing of a suit after the limitations period has expired, without more, does not warrant the conclusion that the suit 
has been filed without probable cause.° 
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